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See Federal Courts Study Comninee hnplenentanoin Act and Citnl Jusice Reform Act Hearing5 on H.R. 5381 and H.R. 3898 Before tire Subcomm. on Courts. Itellectual Propert). and the Ad,,unmt~ranon of Justice of the House Cotton. on the Judiciary' 101st Cong 146 (1990) Ihereinafter
Heanngs l (statement of Deanell R. Tacha, Circuit Judge, U.S. Court of Appeals for the Tenth Circuit) ("l think that I can safely speak on behalf of all Federal judges in the Nation who have groped for the appropnate State statute o1 limitations to apply. I, the Judicial Conference, and most of the judges I know, support the proposal that a Federal statute of limitations be provided for laws which do not other, ise provide a statute ol limitations."); see also Tellis v. United States Fidelity & Guar Co. 805 F2d 741. 747 (7th Citr 1986) (Ripple, J., dissenting) (decrying the "'tedious" process of borrowing a gapfiller Irom state law), sucated. 483 U.S. 1015 (1987) .
2. See 42 U.S.C. § § 1983, 1985-1986 (1994) Courts borrow state law' to govern the timehiness o § 1983 claims under the influence of § 1988, which provides for the determination ot claims under the cisil rights statutes "in conformity with the laws of the United States" and, in cases %,'herc those laws do not speak, in accordance with "the common law . and statutes of the State so tar as the same is not inconsistent with" federal law. Under the standard learning, federal courts supply omitted time limits by borrowing the most analogous statute of limitations from state law.' When, as often happens, a good many analogous state statutes present themselves, federal judges must make a choice from among plausible alternatives. 6 Judges understandably chafe under the burden of choosing statutes of limitations, particularly in light of the judicial perception that Congress ought to assume primary responsibility for fixing limitations periods. 7 Judicial efforts to shift the task of setting limits to Congress culminated in the 1990 report of the Federal Courts Study Committee, recommending that Congress establish particular time limits for all existing federal causes of action. 8 Although Congress responded in part with the passage of the Judicial Improvements Act of 1990, 9 6. See Short v. Belleville Shoe Mfg. Co., 908 F.2d 1385, 1394 (7th Cir. 1990) (Posner, J., concurring) (identifying eight factors that might inform the choice of limitations periods and characterizing the process as an exercise of"standardless, discretionary judgment" that defies predictability and necessitates litigation).
7. See Tellis v. United States Fidelity & Guar. Co., 805 F.2d 741, 747 (7th Cir. 1986) (Ripple, J.. dissenting) (declaring that "Illixing the statute of limitation for a particular cause of action is t legislative function"), vacated, 483 U.S. 1115 (1987); vlloviecolor Ltd. v. Eastman Kodak Co., 288 F.2d 80, 83 (2d Cir. 1961) (maintaining that the "selection of a period of years lis notl the kind of thing judges do"); .%ee also Halkias v. General Dynamics Corp., 31 F.3d 224, 248 (5th Cir. 1994) (Wisdom, J., dissenting) (characterizing the process of borrowing as "so tenuous in foundation it appears as but an academic exercise"), vacated, 56 F.3d 27 (1995), aff'd, 101 F.3d 698 (1996) ; Short, 908 F2d at 1393 (Posner, J., concurring) (likening the borrowing process to determining "which round peg to stuff in a square hole").
8. See THE FED. CouRTs STUDY COMM., JUDICIAL CONHERENC' ofl-TH. U.S., RitWoRT OF THFE FEDERAL COURTS STUDY COMMITTEE 93 (1990) Ihereinafter RE'oRTj. Congress created the Federal Courts Study Committee in legislation adopted in 1988 and directed it to study and report on such matters as alternative dispute resolution, the resolution of conllicts in judicial authority, and federal court structure and administration. See id. at 31. Members of the Committee, appointed by the Chief Justice of the United States in December 1988, included representatives from the three branches of the federal government and from state governments, universities, and private legal practice. the courts have uniformly rejected arguments for reliance on the four-year limitations period of § 1658 as an appropriate measure of the timeliness of such existing rights of action. 6 i0. 28 U.S.C. § 1658.
See id.
12. Following the passage of § 1658, the stall of the House Sub,.ommittee asked the National Li'
Center of the George Washington University to conduct a sure% of existing federal limitations la', and 
1997]
The Yale Law Journal [Vol. 107: 393 In this Essay, we contend that § 1658 may go further to solve the problem of the timeliness of federal claims than others have assumed. Although the statute does not by its terms establish a limitations period for claims arising under preenactment federal statutes, federal courts can reliably exercise their common-lawmaking powers to borrow the four-year residual period of § 1658 as the limitations period for many such claims. Congress did not freeze in place a regime of state law borrowing. Rather, Congress left the selection of judge-made limitations periods to the flexible process of making federal common law. Federal courts should modify the relevant body of federal common law to establish a rule of presumptive reliance on periods drawn from federal law. In particular, federal courts should seriously consider borrowing the § 1658 four-year limitations period for most claims arising under preenactment federal statutes as to which no clear rule of federal law has emerged.
We present our position in two parts. contributions to our law of federal limitations, contributions that more than adequately vindicate the congressional decision to refrain from taking up thorny timeliness questions concerning preenactment statutes.
Part II turns to consider the process by which federal courts should fashion judge-made limitations periods in the wake of the adoption of § 1658. After criticizing the current regime of state law borrowing, this part argues for a shift to presumptive reliance on uniform federal limitations periods. In particular, this part suggests reliance on the four-year limitation of § 1658-a default provision that would work for most outstanding issues. Such an approach, we emphasize, rests entirely on the federal courts' retained power to fashion federal common law and not on a claim that Congress itself extended the fouryear period to claims under preenactment statutes. We thus base our argument on the model of retained federal common-lawmaking authority practiced in Moragne v. States Marine Lines, Inc.' 7 and not on any argument from legislative intent. We do not understand Congress to have foreclosed this approach. Credible legislative history suggests that the congressional rejection of retroactivity meant to preclude only the reopening of those periods that had been fixed with relative certainty as of 1990. As to the remainder of unsettled issues, Congress understood that the process of fashioning federal common law ought to continue. While Congress meant to preserve settled limitations periods by limiting the reach of its residual statute, it did nothing to require the federal courts to apply state law limitations periods to other, unsettled, settings. In other words, federal courts should not view the legislation as a directive to borrow state law to solve all limitations problems.
I. RETHINKING THE STANDARD CRITIQUE OF § 1658

A. The Standard Critique of § 1658
Section 1658 grew out of dissatisfaction with the Supreme Court's rule of routine reliance upon state law to provide the measure of the timeliness of federal rights of action. ' 
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period to govern every new federal right of action that it legislates into existence, particular limitations periods to govern the rights of action already on the books as to which it had failed to specify limitations periods, and a fallback limitations period that would govern the timeliness of any actions for which it failed to set a particular period. 2 ' In arguing for such new legislation, the Study Committee cited a variety of familiar concerns, including the difficulty of the task of judicial borrowing, the lack of certainty and predictability, and the incentives for forum shopping.
22
Section 1658 appeared shortly after the Study Committee published its final report in April 1990 and owes much to the efforts of Representative Bob Kastenmeier of Wisconsin. Kastenmeier served both as a member of the Study Committee and as chair of the House Subcommittee on Courts, Intellectual Property, and the Administration of Justice, the Subcommittee that took responsibility for drafting legislation to implement the report. 23 Kastenmeier worked with his staff to cull from the committee's recommendations those suggestions that, as he later described the process in his opening remarks at the hearing on. the bill, would prove the easiest to enact and the most "noncontroversial. 2 4 Little time remained before Congress adjourned, ending the 101st Congress, and only the least controversial provisions would clear the House in time to join provisions in a Senate bill that was expected to appear before the end of the session in October2
Reflecting the goals of avoiding controversy and moving quickly, section 112 of the bill dealt with the problem of federal limitations periods in terms similar to those that now appear in § 1658.26 In particular, the Subcommittee version of the bill established a residual four-year limitations period for federal rights of action adopted in the future but did nothing to address the problem of the timeliness of federal claims arising under preenactment statutes.
Although the bill's failure to address the timeliness of claims under preenactment statutes attracted critical comments from many of the witnesses who testified at the September hearing, 2 7 the House Subcommittee ultimately 21 Witnesses testifying on behalf of the Department of Justice and the Judicial Conference, urged that this section be made retrospective, so as to provide a fallback statute of limitations for previously enacted legislation lacking a limitations period. As witness George Freeman noted at the hearing, however, with respect to many statutes that have no explicit limitations provision, the relevant limitations period has long since been resolved by judicial decision, with the applicable period decided upon by the courts varying dramatically from statute to statute. Under these circumstances, retroactively imposing a four year statute of limitations on legislation that the courts have previously ruled is subject to a six month limitations period in one statute, and a ten year period in another, would threaten to disrupt the settled expectations of a great many parties. Given that settling the expectations of prospective parties is an essential purpose of statutes of limitation, the Committee was reluctant to apply this section retroactively without further study to ensure that the benefits of retroactive application would indeed outweigh the costs.:'
The report thus cites a concern with the disruption of settled expectations in explaining the Subcommittee's decision to ignore the critics and proceed with a prospective solution. The action of the House Subcommittee proved decisive, and the final terms of § 1658 follow the prospective structure developed by Congressman Kastenmeier.
Academic observers have consistently rejected the argument from settled expectations as a justification for the action of the House Subcommittee. Professor Kimberly Norwood, the statute's leading academic critic, argues that the Subcommittee's concerns with retroactivity and settled expectations do not justify the congressional refusal to extend the four-year limitations period to claims under existing statutes. 30 Professor Norwood notes that Congress could have fashioned a fallback limitations period for claims arising under existing statutes and could have solved any retroactivity problem by making the statute applicable only to claims that accrue after its effective date." Such an accrual 28. As the excerpt from the House Report reveals. .ee ifra text accompanying note 29. the retention of the prospective feature of the statute represented, at least in pan. a decision to credit the concerns of George Freeman, Jr., who testified, "'The very reasons for having a uniform Federal statute of limitations where none is presently specified is to provide certainty and predictability But making it retroactive is counter to those very principles." Hearings, supra note 1. at 246 (statement of George C Freeman. Jr. Chair, ABA Business Law Section). 
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approach would have addressed any conceivable concern of the institutional defendant: All such defendants could prospectively adjust as needed to conform to the new limitations period that would henceforth govern claims under preenactment statutes. Norwood concludes that the congressional rejection of the proposed creation of a fallback limitations period for claims under such statutes was "startling," both because it rejected the Study Committee's recommendation and the weight of thoughtful testimony and because it did so on the basis of a groundless concern. 32 Other academic critics of the statute share Norwood's view that Congress faced no substantial problem of retroactivity.
33
The shared view that Congress could have solved the retroactivity problem has fed the perception that Congress failed to do its job, leading to a call for Congress to revisit the issue and supply the missing limitations periods. 34 Although we agree that an accrual approach might have surmounted the retroactivity problems, we do not fully accept the standard critique and do not share the view that Congress necessarily must legislate again.
B. Rethinking the Standard Critique of § 1658
Our disagreement with the standard account stems from our sense that interest group considerations may explain why Congress framed the statute as it did. Interest groups have long played a central role in academic accounts of the legislative process, although portraits of their influence vary from the beneficent to the pernicious depending on the model of the legislative process one selects. Much of the period immediately following World War II was characterized by a relatively benign conception of the role of interest groups, a conception that followed from a public-spirited view of the role of legislators. 36 More recently, public choice theorists have offered a more 32. See id. at 507. 33. See, e.g., Nelson, supra note 14, at 507-09 (discounting the House's concern with retroactivity and proposing a solution similar to Professor Norwood's).
34. See Norwood, supra note 14, at 517-18 (proposing the congressional enactment of a new four-year limitations period for all claims, express or implied, arising under acts of Congress that lack express periods and including accrual language to address the problem of retroactivity); see also Nelson, supra note 14, at 509-11 (discussing the difficulty of persuading Congress to provide statute-by-statute limitations periods and proposing instead a general four-year limitations period to govern existing rights of action).
35. See ABNER J. MIKVA & ERIC LANE, LEGISLATIVE PROCESS 18-25, 542-44 (1995) (summarizing the debates over public choice and interest group pluralism).
36. Legislators, in this model of interest group pluralism, act as ideologically motivated public servants who conscientiously attempt to develop rules for a good society, while interest groups present competing conceptions of the public good. By forging compromises among competing views, legislators were thought to produce good policy outcomes. (Vol. 107: 393 cynical account of the motivation of legislators and a more jaundiced assessment of the influence of interest groups. 7 Whatever one's conception of the role of interest groups in American politics, common sense suggests that proposals to create, lengthen, or shorten statutes of limitations will attract fairly close attention from the affected interest groups. In general, we would expect the interests of plaintiffs and defendants to diverge, with the former preferring lengthy limitations periods and the latter preferring shorter ones. Beginning with this obvious (and rather banal) postulate, it follows that legislators who take up the task of formulating appropriate statutes of limitations will face an array of competing interests and conflicting pressures. On balance, consumer advocates-such as Public Citizen and various environmental groups-will tend to support relatively lengthy limitations periods, whereas business groups and other institutional defendants-such as the National Association of Manufacturers, the Chambers of Commerce, and lobbyists for small businesses-will tend to support shorter ones.
For one relatively clear example of the influence of prospective defendants in the drafting and enactment of advantageous statutes of limitations, consider the amendments to a 1990 statute of limitations that the Illinois General Assembly adopted in March 1995. The 1990 statute subjected claims of attorney malpractice to a six-year statute of repose, running from the date of the act or omission.3 But the 1990 repose provision included a proviso that excepted claims arising from "the death of the person for whom the professional services were rendered"; for such claims, the proviso created specific time limits that ran from the date of the client's death (apparently on the theory that many victims of malpractice in estate planning would not discover the wrong until after the initiation of probate proceedings or a will contest). 39 The 1995 amendment struck the proviso from the statute, apparently in an effort to extend the benefits of the repose provision to attorneys who commit malpractice in the course of providing such estate planning advice. By eliminating the proviso, the amended version of the statute appears to shield estate planners from liability any time their clients live more than six years after the estate planning services were provided and fail to discover the attorney's malpractice during the intervening period. Not 
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surprisingly, the motivating force behind this change in the period of repose was the Section on Trusts and Estates of the Illinois State Bar Association. 0 Interest group considerations like those that influenced the Illinois legislature may help to explain why the Kastenmeier bill addressed the problem of limitations in the terms chosen, rather than implementing the recommendations of the Study Committee. Recall that the Study Committee made three proposals: (I) that Congress create a prospective fallback limitations period (much like § 1658) to fill gaps in any laws that future Congresses might enact without such periods; (2) that Congress cull through the United States Code and write limitations periods to govern all such rights of action that lacked such limits at the time; and (3) that Congress create a retrospective fallback limitations period to govern existing rights of action as to which no specific provisions were adopted. 4 While such recommendations may have made eminently good sense from the perspective of the federal courts, which otherwise would have faced the messy business of gap-filling, their legislative implementation predictably would have attracted a great deal of interest group opposition.
An example from the House Report illustrates the problem. The Supreme Court's decision in DelCostello v. International Brotherhood of Teamsters 42 borrowed a federal six-month limitations period for use in determining the timeliness of all "hybrid" duty of fair representation claims-the judge-made claims that disappointed grievants bring to challenge the results of the unionmanagement arbitration systems in place under many collective bargaining agreements. An attempt to reopen this settled time limit, through a proposal either to enact a specific limitations period for such claims or to make applicable to them a longer retrospective fallback period, predictably would have attracted the opposition of both labor and management. Significantly, the House Report included the six-month period established in DelCostello on its list of the limitations periods that its prospective approach to § 1658 would not affect. 4 This example illustrates how interest group considerations may have made the House reluctant to include any retrospective solution to the problem of state law borrowing in a statute meant to avoid controversy. Although everyone agrees that state law borrowing makes little sense and wastes judicial 1994, at I (advocating the extension of the benefits of the six-year repose provision to estate planners through elimination of the 1990 proviso and requesting help from other concerned lawyers in the effort to influence the legislative process). In fairness, we note that other groups have obtained the benefit of periods of repose, as Mr. Pleithmann observes in his article. See id. at 2-3 (describing periods of repose in Illinois law that benefit doctors, accountants, architects, and manufacturers).
41. time-after all, the recommendation emerged from the Judicial Workload Subcommittee of the Federal Courts Study Committee and thus appears to have reflected concerns about the waste of judicial resources-such good government considerations rarely attract concerted interest group support for perfectly understandable reasons. The saving of judicial time will primarily operate for the benefit of the judges themselves-a group institutionally unsuited to exercise political clout in Congress-and for society at large. Without any interest group support, such good government legislation has been difficult to enact despite the efforts of public-regarding legislators. Coupled with clear and concentrated opposition, the absence of support makes the decision to remove all retrospective features from a bill designed to avoid controversy understandable. Such interest group considerations help to highlight the incompleteness of the academic critique of the decision to make the statute applicable only to newly enacted statutes. As noted above, academic critics emphasize the House Report's reference to the disruption of settled expectations as the likely reason for the final prospective structure of the legislation and note that careful drafting could have addressed the issue of settled expectations. But such an explanation fails to perceive that any legislative tampering with established, albeit judge-made, limitations periods might have attracted the opposition of well-organized interest groups. Such organized opposition would have presented more than a mere drafting problem. It would have threatened the ability of the House Subcommittee to address the problem of limitations at all, especially in the time available.
The House Report's stated concern with the disruption of settled expectations may in fact have reflected worries about interest groups and what they would do. The House had good reason to worry that changes to clearly established limitations periods would attract organized opposition. In 1989, Kastenmeier had introduced a residual or fallback limitations period of ten years in length that would have applied to both subsequently enacted and existing statutory rights of action.' Professor Nelson reports that this provision attracted opposition and never reached the House floor." 7 At the hearings one year later, Kastenmeier drew on this experience in emphasizing the importance of avoiding controversy; his 1990 bill reduced the residual limitations period from ten to four years and chose to address the limitations problem prospectively. 
The Yale Law Journal decision to shorten the limitations period from ten years to four. 48 Interest group pressures may also help to explain why the House seriously considered the comments of the one witness who expressed concern with retroactivity, George Freeman. 49 Although the limitations periods for rights of action under preenactment statutes could have been addressed in ways that would have avoided retroactivity, Freeman may have been signaling opposition to the prospective alteration of settled limitations periods. Freeman represented the interests of the Business Law Section of the American Bar Association and thus spoke for the kinds of institutional defendants most likely to have opposed any statute that proposed to lengthen an established limitations period. In some respects, because of the ABA mantle, Freeman represented a more moderate opposition to changes than might have surfaced if the proposal had sought change in established limitations.
On the whole, the legislative record reveals that interest groups did participate in the legislative process in a fairly predictable manner. For starters, a representative of the public interest group Public Citizen testified in favor of the proposal to make § 1658 fully applicable to claims arising under existing statutes---a position consistent with the notion that the four-year period specified in the statute would be relatively generous to consumers, at least in comparison to many of the judge-made periods that otherwise would apply, and would provide a measure of certainty and predictability. Similarly, in opposing such an extension of the four-year period, Mr. Freeman espoused a position that served the interests of business groups and other institutional defendants, who would prefer shorter, and less clearly defined, judge-made periods. (Although both groups pay a price, the risks associated with uncertain limitations periods bear more heavily on plaintiffs, who face dismissals on the merits, than on defendants, who face some loss of repose.) Although the record reveals no evidence that members of the House faced any substantial armtwisting from the competing interest groups, it does suggest the ways in which interest group pressures may have helped to shape the development of the prospective terms of § 1658.
Such an interest group account of the final terms of § 1658 means that the legislation may have been more successful than it first appears. The passage of any legislation whatsoever reflects in good measure the skill of 48 . See Hearings, supra note 1, at 242 (statement of Robert Landis, Former Chair, ABA Standing Committee on Judicial Improvements) (describing the ABA Standing Committee as "pleased" with the reduction).
49. See id. at 246 (comments of George C. Freeman, Jr.) (expressing concern with a growing trend toward retroactive legislation and concluding by "strongly urg[ing]" Congress to reject the proposed application of § 1658 to existing rights of action as improperly retroactive and likely to undermine the goals of certainty and predictability).
50. See id. at 224 (statement of Alan Morrison, Director, Public Citizen Litigation Group) ("In our view, the general statute of limitations ought to apply to all cases, and not be limited to laws passed by Congress after the effective date of [the Act].").
(Vol. 107: 393
Representative Kastenmeier in avoiding language that would have altered settled time limits and attracted serious and organized opposition. Once one recognizes that Kastenmeier may have viewed the real choice before the House as one between a relatively safe prospective statute of the kind enacted and a more risky, retrospective approach that may have attracted opposition, one can forgive the House for its failure to address existing limitations problems.
Section 1658 makes several important contributions to the law governing the creation of new limitations periods for federal claims. First, the new statute imposes an important discipline on future Congresses by establishing a fouryear limitations period as a default rule. 5 ' Every statutory right of action created after December 1990 will include a limitations period-either a tailormade provision adopted by the enacting Congress or a four-year limitations period supplied by § 1658. (In theory, of course, Congress might enact a new federal right of action that both fails to specify a tailor-made period of limitations and explicitly specifies that the fallback period of four years does not apply as the measure of timeliness. If such a statute were to appear, a remote prospect, federal courts might well read it to preclude the application of any limitations period to the claims in question, rather than as a directive to return to state law borrowing.) Many federal judges have criticized Congress for its failure to supply such limitations periods in the past; Judge Posner went so far in one opinion as to recommend the creation of a superagency watchdog to ensure that Congress includes a limitations period with all new rights of 52 action. Section 1658 supplies the relevant assurance without the creation of such a watchdog.
The structure chosen by Congress makes sense in light of the history of previous efforts to fashion a residual limitations period and the opposition that various interest groups would have raised had Congress sought to move further. Relatively diffuse groups of consumers will experience more difficulty than their more concentrated institutional counterparts in devoting resources to influence the outcomes of legislation before Congress." A relatively generous four-year default rule makes sense in such a world because it assigns the burden of legislative inertia to the group best able to overcome the problems associated with effective lobbying." s To obtain shorter, more advantageous limitations periods, institutional defendants will have to persuade Congress to insert specific time periods in statutes. Such a requirement of open dealing will benefit consumer groups by providing them with information they might 
otherwise lack about the presumptively applicable four-year period and by providing them with a bargaining chip for use in subsequent negotiations. The four-year default provision thus establishes a framework for future lobbying that correctly obliges institutional defendants to pursue advantageous outcomes openly.
In contrast, a short default period of, say, one year would provide a different and less appealing framework for future legislative deliberations. Institutional defendants would doubtless know of the one-year period, and they would have little incentive to seek more advantageous time limits through specific provisions. Without such information, relatively more diffuse consumer groups might fail to learn that the fallback limitations period favors institutional defendants and might fail to seek legislative specification. One can readily understand, therefore, why Congress refrained from adopting a proposal to establish a one-year fallback limitations period during the 1940s."
Apart from these structural considerations, the four-year period identified in § 1658 makes fairly good sense as an all-purpose limitations period for civil actions. One cannot, of course, develop (or defend) a particular limitations period through a purely logical process; one can only survey comparable limitations periods and use them as benchmarks with which to develop a rough idea of workable lengths for corresponding or analogous limitations periods. Such a survey reveals three benchmarks offering rough support for the fouryear period in § 1658. First, Congress had previously adopted a five-year residual statute of limitations for federal criminal proceedings. 56 Second, Congress had established a catch-all or residual five-year limitations period for suits brought to enforce federal penalties. 57 The four-year period for civil claims in § 1658 makes a certain amount of sense against the backdrop of these somewhat analogous five-year periods. Third, we have reviewed an unpublished, but relatively comprehensive, survey of federal limitations periods for civil actions. The survey, by Professor Peter Raven-Hansen, computes the average federal limitations period as three to four years in length. 58. See Raven-Hansen, supra note 12, at 43-44 (citing a survey of some 150 federal statutes ol limitations that computed their average length to be three to four years).
To be sure, these benchmarks stop well short of proving that Congress picked out the "right" fallback limitations period. Determination of the -right" period presents an imponderable empirical challenge, given the variety of situations in which limitations concerns might arise. We have been unable to locate any evidence of which factors Congress actually relied upon in making its choice of four years. Yet the analogies help to confirm that the four-year period actually chosen rests comfortably within the range of workable solutions. Even if Congress stumbled on the four-year period, its choice at least was made in a process of prospective legislation that moderated the interest group pressures that have influenced the selection of other, more particular, limitations periods.
The simple fact that Congress established a residual or fallback limitations period also means that we can consider the four-year period as properly applicable to a wide variety of civil actions without worrying unduly that the provision does not properly balance the competing interests of plaintiffs (who seek access to court for adjudication of rights) and defendants (who seek repose and immunity from suit). By its terms, the residual period in § 1658 applies to all civil actions as to which Congress does not othervise specify a limitations period. The four-year period thus applies across the board to virtually any kind of civil action Congress might conceivably create. While one can defend the period chosen for its structural implications for future lobbying and for its correspondence to other relevant measures of timeliness, much of the value of the statute derives from the simple fact that Congress has now chosen a generally applicable limitations period.
Finally, congressional adoption of a fallback four-year limitations period represents an important legislative acknowledgement that the regime of state law borrowing no longer makes sense, if indeed it ever did. The recommendation of the Study Committee rested on the claim that the regime of state law borrowing imposed a significant and unjustifiable burden on federal judges. 59 Section 1658 emerged from a Congress that accepted this critique and sought to address the problem to the extent possible and within the time available in a manner that would avoid interest group opposition. To be sure, Congress enacts statutes rather than policies; one cannot predicate a change in the rule of state law borrowing on policies said to inhere in § 1658. Nevertheless, the congressional rejection of state law borrowing, coupled with the congressional provision of a generally applicable, nationally uniform fallback limitations period sets the stage for the final abandonment of the current regime of presumptive-and irrational-reliance upon state law. 59 . See supra text accompanying note 8 II. TOWARD A REGIME OF NATIONALLY UNIFORM FEDERAL LIMITATIONS PERIODS: THE RELEVANCE OF FEDERAL COMMON LAW Section 1658 plainly ends state law borrowing for claims arising under federal statutes first enacted after December 1, 1990.60 It could also lead to the end of the regime of state law borrowing as applied to rights of action under federal statutes that were already on the books on that date. True, Congress left that area untouched by the statute; but as the branch of government responsible for the rule of state law borrowing, the federal judiciary may reconsider the doctrine. We believe that the federal courts retain their power over the content of the rules of federal common law that determine the timeliness of claims arising under such preenactment statutes. The Supreme Court could and should use these retained common law powers to establish a regime of presumptive reliance upon federal limitations periods. Nothing Congress did in the 1990 statute precludes such a result.
A. Federal Common Law and the Inadequacy of the Court's Proffered Justifications for State Law Borrowing
The Supreme Court has long chosen to fashion rules of federal common law as the measure of the timeliness of federal rights of action for which Congress has failed to specify a particular limitations period. The practice of judicial gap-filling began in Adams v. Woods, 6 a decision by the Marshall Court, continued throughout the nineteenth century, 62 and today still commands the support of Justices across the spectrum of views on issues of federal common law and judicial gap-filling. 6 3 Even Justice Scalia-the most ardent opponent of judicial innovation in areas thought to lie within congressional competence --accepts the idea that federal courts should routinely fill the gaps that result from the failure of Congress to specify federal patent rights at issue. 75 The Court justified its decision to apply state law on the ground that the absence of any limitations period would offend the rule of law, quoting with approval the decision by Chief Justice Marshall in Adams v. Woods, 76 which characterized temporally unlimited federal rights of action as "utterly repugnant to the genius of our laws."" Although its prudential concerns came through clearly enough, the Campbell Court was hard pressed as a theoretical matter to justify its reliance upon state law. The Marshall Court had filled the gap in Adams, after all, by borrowing a limitations period from federal law and had seemingly refused to consider the possible applicability of state law. 78 Marshall's implicit rejection of state law was consistent with the then-current conception of statutes of limitations as matters of procedure 7 ' and with the Marshall Court's subsequent refusal in Wayman v. Southard" to countenance state regulation of the practice and procedure of federal courts." t Foreclosed by such theoretical barriers from arguing that state law applied of its own force, the Campbell Court chose to rely instead on a claim that Congress, through the Rules of Decision Act, 82 had directed the federal courts to incorporate state law to fill gaps in federal statutes. 8 3 But while the inflexible command of the Rules of Decision Act could explain the application of state law to patent claims within the exclusive jurisdiction of the federal courts, it could not solve all of the Court's problems. For as the Campbell Court went on to observe, the Act did not require the federal courts to apply state statutes of limitations that were unduly short or that discriminated against the enforcement of the federal 75 subordinate the priority of liens arising from federal programs to the state's interest in the application of internally consistent rules of priority for competing creditors. 93 Many commentators agree that the interests of the states ordinarily deserve at least some consideration in the decision whether to fashion federal common law.
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In contrast to cases like Boyle and Kimbell Foods, however, the states have little discernible interest in the application of their rules of timeliness to federal rights of action. States enjoy presumptive control over any field of government regulation that Congress has not occupied, but this interest in preserving control as against federal preemption does not apply with any force to the determination of the timeliness of rights of action that have been, by definition, created by federal law. Unlike the situation in Boyle, where Congress's refusal to create a federal defense for government contractors made the argument for continued state control somewhat more difficult for the majority to ignore, 95 the regime of state law borrowing comes into play only when Congress has (explicitly or implicitly) created federal rights enforceable in federal courts. State regulatory primacy thus offers little support for a regime of presumptive reliance upon state law limitations periods.
Similarly, states have little interest in the application of internally consistent time limits to federal claims, many of which do not readily conform to existing state law categories. Consider, for example, the question of which limitations period should govern claims by disappointed union members who wish to challenge both their discharge as a breach by their employer of the collective bargaining agreement and the handling of their grievance as a breach of their union's federal duty of fair representation. Many federal courts struggled with this question, analogizing the collective bargaining agreement claim to one brought under state contract law and the duty of fair representation claim to one of legal (or other) malpractice; other federal courts saw the claims as tantamount to efforts to vacate an arbitration award and applied relatively short time limits. 96 Whatever the proper characterization, the sheer variety of possible analogies and the inability of state courts to secure uniformity through control over the development of the law serves to reduce substantially any state interest in the uniform application of state rules of In the absence of any state interest in the application of state limitations periods to federal rights of action, the Court has turned to other justifications for the current regime. As we noted above, 9 " the Court has defended state law borrowing on grounds of necessity by repeating its view that unrestricted federal claims would be "'utterly repugnant"' to the rule of law." If this argument from utter repugnance can justify a federal judicial role, it can hardly justify a rule of presumptive reliance on state law. Borrowing from federal sources would avoid the problem of the temporally unrestricted claim just as effectively as state law borrowing; indeed, the Court originally deployed the argument from utter repugnance to support borrowing from federal sources. t°°A part from this claim of necessity, the Court has defended its current approach by reference to a construct of presumed legislative intent.'"' In effect, the Court holds that its willingness to fashion judge-made limitations periods in the past justifies the continuing creation of judge-made periods in the future; the Court's rule of state law borrowing operates as an interpretive rule for handling cases of omitted limitations periods and gives rise to reliance interests on the part of Congress and interest groups. A decision to abandon such judicial setting of limits might unfairly surprise legislators (or institutional defendants and their lobbyists) who reasonably relied on the continued application of the rule in question.
Such Even this attenuated "presumed intent of Congress" argument for state law borrowing does not appear to survive the enactment of § 1658. As we saw earlier, the creation of the fallback four-year federal limitations period in § 1658 establishes a new default rule that will structure the lobbying and legislative processes for the foreseeable future. Congress and interest groups now know that the failure to insert a specific limitations period into a federal statute that creates a new right of action will result in the application of the four-year period. In other words, no member of Congress or interest group can base a claim of reasonable reliance on the willingness of the federal courts to supply limitations periods by reference to state law. As a prospective matter then, the Court simply cannot justify continued adherence to a rule of state law borrowing by reference to its construct of "presumed intent."' 0 3
We believe that § 1658 substantially undermines the regime of state law borrowing. First, the statute implements a vision of federal uniformity and simplified limitations-setting much at odds with the complexity of the current regime. Second, § 1658 establishes a structure for future lobbying that eliminates any stare decisis justification for the maintenance of the status quo.
B. Toward a Regime of Federal Uniformity in Borrowed Limitations Periods
Just about every observer agrees that a regime of uniform federal limitations periods would outperform the current presumption in favor of borrowing from state law. As we noted at the beginning of this Essay,"°r eliance upon state law requires federal judges to survey an array of potentially applicable state limitations periods and to choose the most analogous period for application to a federal right of action that contains no such period. Such a regime exacts substantial process costs, as courts and litigants struggle to identify the most analogous limitations period in state law or, if no good state analogies exist, to select the appropriate federal limitations period. In addition, 102 . Campbell, 155 U.S. at 616 (quoting Adans, 6 U.S. (2 Cranch) at 342). 103. See North Star Steel, 515 U.S. at 34 n.* (recognizing that arguments from presumed intent do not apply to statutes enacted after the effective date of § 1658).
104. See supra note 6 and accompanying text.
[Vol. 107: 393 the regime results in the development of limitations periods that may vary dramatically from state to state. Such variability introduces capriciousness and a lack of uniformity into federal law and creates obvious incentives for forum shopping as litigants vie for differing periods.'"' Presumptive reliance upon federal law limitations periods would help to solve many of these problems. But presumptive use of federal sources would not solve all problems. Even in a world where state law limitations periods were eliminated from the calculus, complexity and uncertainty would remain. Litigants would presumably continue to identify a wide array of analogous federal limitations periods for courts to consider. Some continuing variability would persist as the product of federal judicial disagreement over which statute offered the closest analogy to the particular case.'" Apart from uncertainty and variability, reliance upon federal analogies would project one federal limitations period into a different and unanticipated context. Such projections cause the greatest conceptual difficulty in cases where relatively particularized interest group considerations appear to have influenced the congressional selection of the limitations period proposed for use as an analogy. A period chosen by Congress to accommodate competing interest groups in the field of antitrust litigation, for example, may not accommodate the different groups affected by the assertion of civil RICO claims." 7 Judges understand the existence of these problems of projection in theory but lack practical tools with which to calibrate their impact in a regime of borrowing."° The Court's continuing adherence to a rule of state law borrowing may reflect its perception that a switch to federal law borrowing might not constrain the judicial process sufficiently to gain much by way of simplicity or certainty. Certainly, Justice Scalia's image of federal courts and litigants "prowling hungrily" through the federal law books in search of analogies does not seem far from the mark." 107. But cf Agency Holding Corp., 483 U.S at 143 (applying the lour-)ear limitations period Irom the Clayton Act, which governs private suits to enlorce the antitrust l.is. to pri'ate c iil RICO enforcement proceedings).
108. For recognition of the problems of projection entailed tn borrowing a limitations period from one compromise for use in a different field with diffenng interest group considerations, see Short % Befit-sd/ Shoe Manufacturing Co., 908 F.2d 1385, 1393 (7th Citr 1990) (Posner. J .concurring). ,,,hIch explains that the regime of borrowing "runs the risk of applying one unpnncipled legislative deal to a problem entirel) outside the scope of the deal."
109. Agency Holding Corp., 483 U.S. at 166 (Scalia, J . concumng) (characrizing the majonty, in its decision to borrow a federal statute of limitations, as "prowling hungrily through the Statutes at Large for an appetizing" statute of limitations).
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Reliance on § 1658 could help to solve these additional problems by providing a four-year period of limitations for use in most cases of congressional silence. As we have already seen, Congress chose the four-year period as a general purpose or fallback limitations period appropriate for use as the measure of timeliness for any civil action created by federal law. Its availability for use as the gapfiller in a variety of different federal statutes suggests that the four-year period can reduce the problems of complexity and uncertainty otherwise associated with regimes of borrowing. In addition, the four-year period of § 1658 emerged from a process that was, by design, relatively free of interest group pressures. The absence of interest group pressures reduces the problems associated with the projection of the four-year period into other fields.
Despite the obvious attractions of the four-year residual limitations period of § 1658, most assume that adopting it for claims arising under preenactment statutes would require further legislative action. As we noted in Part I, academics have criticized the statute's failure to address the serious problem of claims arising under preenactment statutes and argue for the passage of legislation tailored to such claims."' Similarly, most federal judges who have faced arguments for the application of the four-year period to claims under preenactment statutes have dismissed such arguments out of hand."' In contrast, we believe that the Supreme Court remains free, through the exercise of its power to fashion rules of federal common law, to create a regime of federal uniformity that would include substantial reliance on the four-year fallback as the presumptive period of limitations.
We base our argument on the model of federal common-lawmaking exemplified by Moragne v. States Marine Lines, Inc." 2 Moragne holds that judge-made federal maritime law creates a right of action to recover damages for injuries resulting in the death of a longshoreman due to the "unseaworthiness" of a vessel plying territorial waters."' Remarkably, Moragne asserted this authority over the content of federal common law in the face of two facts: that wrongful death actions traditionally had been regarded as creatures of statute and that Moragne's claim fell outside the scope of existing statutory schemes." 4 One statute governed wrongful deaths on the high seas and another concerned wrongful deaths due to negligence, but none applied to the unseaworthiness claims of Mrs. Moragne. 1 5 Rather than treating this legislative silence as dispositive of the particular claim before it, 110 . See supra notes 14-15 and accompanying text. [Vol. 107: 393 the Court viewed itself as retaining control over the content of federal common law."
6 After carefully reviewing the nineteenth-century origins of the rule against recovery for wrongful death, the Court jettisoned the rule and allowed the action to proceed." 7 The Court went further, however, suggesting that provisions borrowed from the (otherwise inapplicable) Death on the High Seas Act" 8 could govern the amount of the recovery available under the new right of action and the identity of the proper beneficiaries--questions that otherwise would have been difficult to answer judicially." 9 Moragne establishes that the Court may reconsider a rule of federal common law that gave rise to the passage of a limited federal statute. The legitimacy of continuing judicial control over the content of federal common law offers a complete answer to those who would argue that the failure of Congress to address claims under preenactment statutes in § 1658 forecloses any evolution in the rule of presumptive reliance upon state law that has long governed the timeliness of such claims. Moragne also makes clear that, having altered the underlying rule of common law, the Court remains free to give content to its new rule by borrowing from the federal statute closest at hand. Moragne thus opens the way to a federal decision to establish a new common law rule of presumptive reliance upon federal law borrowing and of similar reliance upon the residual four-year limitations period of § 1658 for use in measuring the timeliness of claims under preenactment statutes. Such a fouryear period would apply, not by virtue of congressional action, but as the result of the ongoing evolution of federal common law.
Although Moragne helps to answer most doubts as to the legitimacy of a judicial decision to modify the rule of borrowing by incorporating the four-year period of § 1658, we should briefly consider a variety of plausible but ultimately unpersuasive arguments against our solution to the timeliness problem. To begin with, nothing in the text of § 1658 forecloses the recognition of continuing federal common-lawmaking authority over borrowed limitations periods. By its terms, § 1658 governs actions arising under statutes enacted after December 1990.2' For such actions, § 1658 specifies a fouryear limitations period, except as otherwise provided by law.' 2 ' As to actions arising under statutes already on the books in December 1990, § 1658 has nothing to say. The statute does not speak about either the period of limitations for existing actions or the process by which the federal courts should fashion limitations periods to govern them.
This legislative silence appears to leave the task of fashioning a federal common law of borrowed limitations periods in the hands of the federal courts. Certainly, the willingness of the Supreme Court to borrow from federal law sources in the wake of § 1658's adoption suggests that the Court does not regard the statute as having frozen in place a regime of rigid reliance upon state law. 22 Even the Court's recent reaffirmation of state law primacy stopped well short of foreclosing the future borrowing of federal limitations periods in appropriate cases. 23 We simply argue here that the federal courts should borrow a federal rule in a broader range of cases.
To be sure, a strong textualist might quibble with any attempt on the part of the federal courts to fill gaps in federal legislation by borrowing a period of limitations from another source. Such a text-based refusal to fill gaps would force Congress either to legislate limitations periods for federal rights of action or to face the prospect that such claims would remain temporally unrestricted. But, as we have seen, even the Court's most devoted textualists have made their peace with the longstanding tradition of borrowing state law to fill such gaps. Once the textualist admits that federal courts may apply rules of timeliness other than those legislated into place by Congress, the question becomes not how to interpret the legislative text (which, of course, does not speak to the problem) but how best to fill the gap in federal law. In this area of more or less candid judicial lawmaking, congressional texts play a less significant interpretive role.
Legisprudes who believe (as we do) that legislative history can legitimately inform the interpretation of statutes may pose a more subtle challenge to our approach. These critics may rely upon negative implications said to flow from the explicit refusal of the House Subcommittee to extend the four-year limitations period of § 1658 to federal actions then on the statute books.' 24 Such critics may contend that having failed to persuade Congress to act, the federal judiciary may not legitimately achieve by judicial decree what it had been unable to secure from the legislative process.
Although we agree that the House Report helps to explain why the Subcommittee framed the statute to apply prospectively, we do not believe that any negative implications from the Report foreclose our approach. For one thing, the Court rejected a stronger argument from negative implications in Moragne, where the failure of Congress to create a wrongful death action for unseaworthiness on the low seas can be said to have implied a congressional [Vol. 107: 393 design either to foreclose compensation for such claims or to leave the measure of any compensation to state law. In contrast, the House Report on § 1658 expresses concern not with the use of a four-year period of limitations per se but with its blanket use in circumstances that would disrupt settled expectations. 1 2 It was the rigidity entailed in the legislative specification of four-year limitations periods for all claims that concerned the House, and it is because of this rigidity that the Report recommended further study to determine whether the benefits of such a blanket rule would indeed outweigh the costs.
Ultimately, then, the House Report expresses tacit, but nonetheless clear, approval for the principle that the federal courts should continue to fashion a federal common law of limitations periods. As outlined below, such a body of law might feature presumptive reliance on the four-year period of § 1658 and remain sensitive to the interests of groups that have come to rely upon the existing state of the law. In some cases, such reliance factors will weigh in favor of the ongoing application of the limitations periods that the federal courts have previously borrowed to govern the timeliness of such claims. In many other cases, where the federal courts have failed to reach a consensus about the proper rule of timeliness, reliance interests will pose no substantial obstacle to the routine use of the four-year period.
Finally, the adoption of our proposed solution need not threaten the ability of Congress to structure prospective legislation in the future. One might argue that the retrospective application of a statute that Congress meant to apply prospectively might disable future Congresses from developing "noncontroversial" prospective legislation. Imagine a prescient member of Congress who objected to the Kastenmeier bill on the ground that the federal courts might adopt our solution and use the four-year period as the measure of timeliness for one or more of the existing claims that would have been seemingly unaffected by the prospective terms of the statute. Would such an objection have derailed the legislation? Obviously, we cannot say for sure. But Kastenmeier could have addressed the objection either by fixing a particular limitations period to address the member's concern or by adding language to the statute forbidding its use as a borrowed limitations period for some sensitive category of federal statutes.
Even if they agreed with the legitimacy of its judicial creation in the face of congressional silence, others might argue against our proposal for presumptive reliance upon a one-size-fits-all four-year period of limitations. Such critics of a uniform federal rule would build on the common sense idea that any particular period of limitations must strike a balance among an array of competing interests: the interest in protecting valid claims, the interest in prohibiting the prosecution of stale claims, the durability of the evidence, and the attitude of the legislature toward the claim. 26 Such functional considerations may influence the legislative calculation of limitations periods to some degree: The periods for disfavored claims (like defamation) tend to be relatively short whereas periods for contract claims may vary depending on evidentiary issues, such as whether the contract appears in writing.' 27 Judge Posner identifies a host of similar variables in the course of arguing that no single, one-size-fits-all federal limitations period should apply to all claims. 1 s One might contend, building on Posner's claim, that the current regime of state law borrowing enables the courts to reach a more fine-grained judgment about the timeliness of federal claims than would a uniform rule.
For a variety of reasons, we do not believe such an argument for functionality can justify continued adherence to the rule of state law borrowing. To begin with, one surely can dispute the claim that the legislatively prescribed limitations periods for existing rights of action left unaddressed by § 1658 ought to vary according to the nature of the particular claim. After a careful review of that problem, Professor Raven-Hansen rejected the argument for functional variability and instead proposed a general purpose four-year period of limitations for all such claims. 29 He did so for reasons we find persuasive: existing periods of limitations do not necessarily correspond to such functional factors; any functionality that once existed may have disappeared over time; problems of characterization would persist following the passage of such a statute; and the sheer number of unrestricted claims, which Raven-Hansen places at more than 200, would make the task of drafting a functionally variable statute quite daunting. 3 ' Professor RavenHansen in effect concludes that the argument for the recognition of nice theoretical distinctions must give way to arguments from necessity and convenience in the legislative creation of limitations periods.' 3 '
Arguments from necessity and convenience apply with greater force to the judicial creation of limitations periods in the wake of § 1658. Unlike legislation that clearly applies throughout the country, judge-made rules percolate up from the bottom of the judicial hierarchy. Judicial efforts to create 128. See Short v. Belleville Shoe Mfg. Co., 908 F.2d 1385, 1394 (7th Cir. 1990) (Posner, J., concurring) (identifying such factors as the rate at which evidence will decay, the opportunities for concealment, and the defendants' interest in repose as relevant in fixing the timeliness of particular suits and arguing that no single period of limitations would be suitable for the entire range of causes of action).
129 34 One need not fully accept Scalia's critique of balancing to agree that a rule makes more sense in this context; it was, after all, the uncertainty associated with balancing that led Congress to substitute the four-year rule of § 1658 for state law borrowing in the first place.
Having disposed of the principal objections to presumptive borrowing from § 1658, we now consider how the federal courts might implement such a regime to achieve a tolerable degree of certainty and predictability without disrupting settled expectations. We do not suggest that judges apply the fouryear period routinely and unthinkingly to every claim arising under the statutes on the books as of December 1990. After all, the refusal of Congress itself to address claims under preenactment statutes stemmed from its concern that the retrospective alteration of established limitations periods might disrupt settled expectations and do more harm than good.' 3 5 The federal courts can address these issues of settled expectations on a case-by-case basis within the following guidelines. Courts should give the greatest respect to expectational claims based upon limitations periods that the Supreme Court itself has established in uniform rules borrowed from federal sources. Such nationally uniform rules, settled at the highest level, achieve the goals of certainty and uniformity and create expectation interests that deserve some measure of respect. Rules of timeliness that rely upon state law borrowing are somewhat less deserving of continued application. Defendants, particularly those who limit their activities to a single state, might make a plausible case for reasonable reliance on rules that require the borrowing of state law limitations periods shorter than four years. In many cases, however, the claim of reliance will not withstand close scrutiny. So long as the defendants face a threat of multistate litigation, and so long as one state's limitations period equals or exceeds four years, the reliance claim is largely groundless. Moreover, so long as the proper state law analogy has not been settled by a decision of the Supreme Court, uncertainty about the proper characterization would appear to defeat many claims of reliance.
The reliance interests of plaintiffs may deserve greater respect, at least in circumstances where tolerably clear rules call for the application of limitations periods longer than four years. A decision to shorten a relatively clear limitations period would result in the unexpected dismissal of the plaintiff's claim. Such unexpected dismissals end the case at a single stroke and thus exact a heavy toll on plaintiffs. No similar burden ordinarily falls upon defendants who face an unexpected lengthening of tolerably clear limitations periods. Only in rare cases can defendants show that their ability to mount a defense has been compromised by actions they took in reliance upon a shorter limitations period.
Our essentially common sense view that the reliance interests of plaintiffs deserve greater respect than those of defendants finds support in the rules of constitutional law that govern the legality of legislative changes in the applicable rules of timeliness. Generally speaking, defendants can constitutionally attack a change in a rule of timeliness only where it threatens to remove the bar of limitations after title to property has vested in them. Lacking any claim to a "vested right" in repose, most defendants cannot challenge legislative lengthening of limitations periods on constitutional grounds. In contrast, legislative shortening of established limitations periods may violate the due process rights of plaintiffs, at least to the extent that it threatens to extinguish otherwise viable claims. We do not see the Court's decision in Lampf Pleva, Lipkind, Prupis & Petigrow v. Gilbertson 37 as contrary to our proposed rule of providing relief to plaintiffs from the application of an (unexpectedly short) four-year limitations period. To be sure, the Gilbertson Court applied its own newly established one-year-from-discovery, three-year-repose limitations period in dismissing claims by plaintiffs with solid reliance claims and specifically rejected an argument for equitable tolling.1 38 Yet the Court rejected the argument for tolling on narrow grounds of inconsistency with the specific terms of the three-year repose provision of the limitations period in question. 39 
the Court established a nationally uniform limitations period by borrowing from a source elsewhere in federal law, and we see little cause to reconsider the periods actually chosen in light of the new four-year period of § 1658. As we noted above, such nationally uniform limitations periods eliminate any incentive for forum shopping and achieve a significant degree of certainty and ease of application. In addition, the affected groups have presumably adjusted to these limitations periods or, as in the case of Gilbertson, have sought and obtained corrective legislation from Congress. 49 Finally, prospective defendants in claims governed by DelCostello were among those most likely to have opposed legislative application of a general four-year period to claims under preenactment statutes. Indeed, the report explaining the House's decision to avoid retrospective application specifically mentions the six-month limitations period of DelCostello to illustrate the kind of limitations period that it wished to avoid unsettling.' 50 Little would be gained, and much uncertainty might result, from a decision to reopen these settled periods of limitations and to apply a new four-year period.
In contrast to their treatment of claims already subject to nationally uniform time limits, federal courts facing claims arising under the WARN Act plant closing legislation should apply a uniform, federal four-year period borrowed from § 1658. To be sure, the North Star Steel decision applied the presumption in favor of state law borrowing and rejected the defendant employer's proffered six-month federal limitations period. The Court, however, found it unnecessary to provide a definitive characterization of the federal claim at issue for state law borrowing purposes, noting only that the plaintiffs' claims were timely under the two state law analogies proposed by the parties. 5 ' It thus remains uncertain exactly how the federal courts will characterize WARN Act plant closing claims. In addition, opportunities for forum shopping and multistate variability abound in the plant closing area, and with them comes a heightened need for a nationally uniform rule. For example, the claims involved in North Star Steel itself arose from a plant closing in Alabama, but the plaintiffs chose to file suit in Pennsylvania.' 52 These two sources of variability-variability due to characterization questions and variability in state law-will doubtless continue to confound lower court judges and litigants and create incentives for forum shopping. Federal courts could simplify matters considerably by adopting a uniform federal rule and could do so without upsetting the expectations of defendants. [Vol. 107: 393
Statutes of Limitations
As the preceding paragraph suggests, the Court bears ultimate responsibility for the content of the rules of federal common law that will fill the gaps in § 1658. Pending further guidance from the Court, the lower federal courts may legitimately borrow the four-year limitations period of § 1658 for use in some situations. Established law already permits the federal courts, on occasion, to borrow from federal sources; North Star Steel explicitly reaffirmed the viability of such borrowing even as it reaffirmed the primacy of state law. While the lower federal courts might understandably hesitate to move away from the North Star Steel presumption in favor of state law, they nonetheless can find in particular cases that the North Star Steel presumption has been rebutted and that federal law applies. The availability of a readymade four-year limitations period might conceivably expand the circumstances in which the lower federal courts would find the presumption favoring state law to have been overcome.
For a satisfactory solution to the problem of timeliness in the face of congressional silence, however, guidance must come from the Supreme Court itself. Our proposed use of the four-year period of § 1658 derives much of its appeal from the promise of consistency, certainty, and ease of application. Lower federal courts cannot achieve those goals through occasional borrowing from § 1658. If some courts refuse to borrow from § 1658, the resulting interdistrict and inter-circuit variability would preserve the very uncertainty that our proposal seeks to overcome. Only a decision by the Court, establishing a fairly strong presumption in favor of borrowing from the uniform four-year period of § 1658, can furnish the promise of national uniformity that this corner of the law so obviously needs.
III. CONCLUSION
We share the concerns of those who have criticized the existing regime of state law borrowing and those federal judges who understandably view the borrowing process as largely wasted motion. The selection of a period of limitations has an arbitrary quality and does not lend itself to the process of reasoning by analogy. It is better to have a fixed period than an elegant body of nuanced doctrine that yields considerably different answers depending on the judge, the state, or the characterization of the federal claim. In a perfect world, Congress would have addressed all these concerns when it took up the limitations problem in 1990.
Many argue that efforts to solve the problem of borrowed limitations should focus on securing further legislation from Congress. Such an avenue certainly deserves exploration, but Congress may find it difficult to offer much more guidance in this area. Congress responds to specific demands from constituents and interest groups and has a great many issues on its plate. In our world of scarce legislative resources, the press of other business may make it difficult for Congress to revisit the problem. The messy interest group considerations that we explored in Part I help to explain why, despite the good work of Professor Raven-Hansen and the recommendations of Professor Norwood, Congress has made little progress in defining particular limitations periods for rights of action under preenactment statutes. In truth, Congress may have given all the help it can on these questions.
Instead of awaiting further legislative action, the federal courts can and should solve their own problems by invoking their retained authority over the content of the rules of federal common law that govern judge-made statutes of limitations. The rule of state law borrowing developed as a rule of federal common law; Congress did not impose it upon the courts. The federal courts thus retain full control over the content of the body of common law and, under the theory of Moragne v. States Marine Lines, Inc.,1 53 can modify the rule in light of changed circumstances. Indeed, circumstances certainly have changed. State law borrowing began before the explosion of complex federal statutes in the twentieth century, at a time when the federal courts had no general or residual limitations period to apply to federal claims. The rule makes far less sense today in a world where the process of drawing analogies to state law has grown more complex, the connection of federal claims to particular states has grown more tenuous, and the federal courts have available to them a plausible four-year limitations period that can serve as an appropriate measure of the timeliness of many federal civil actions. Nothing in the action that Congress took in 1990 precludes the courts from reviewing the area in which Congress did not act.
The nominal predicate for retaining the rule-the stare decisis concerns embedded in the Court's construct of presumed legislative intent-simply cannot support continued state law borrowing. Section 1658 now frames the legislative process prospectively, and the courts are free and ought to be willing to address the issue of limitations periods for actions arising under preenactment statutes. Other reliance interests may deserve respect, such as the interests of those who have come to rely upon clearly established judge-made rules of timeliness. As we have shown, however, the federal courts can respect such interests as occasional departures from a framework of presumptive reliance upon limitations periods drawn from federal law or through the application of principles of equitable tolling. Congress should not be held solely responsible for cleaning up the preexisting mess. It has already made a commendable house-cleaning in the area of limitations law.
